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Stay Appl.No. /2018-19

~~ml Order-In-Appeal Nos. AHM-EXCUS-001-APP-0133-2018-19
~ Date : 31-12-2018 uta t TIR'@' Date of Issueth-t.3ft 3## si rzgar (rfi ) rr tnfur
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. AC/13/DIV-11/2017-18~: 25.09.2018 issued by Assistant
Commissioner, Div-II, Central Tax, Ahmedabad-South

I',
I

'1l4l&icjjtJT <l'iT ';:fl1'f ~ -q-tJT Name & Address of the Appellant/ Respondent
Bodal Chemicals Ltd. U-11

Ahmedabad

mW cZlfcm ~~~ "ff 3R-ft111,T 37pd mar ? it a sr3 a uR zrnRenf ft al + Er 3rf@rant at
3r4ta zur y7terr 3ma<a Wgdar &1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
· ona may be agoinst such order, to the appropriate authority in the following way :

'lTim m<l'iR 'cjjT~lffUT~
Revision application to Government of India :

(1) tr surer zyca 3tf@fr, 1994 c#l' mxr '3Tfft1' ~ ~ 'l']'1;[ l'fr,&1T <ff m 1f ~ tITTT qi]' '3"Cf-mxr <ff ~2.TTf ~
<ff 3icrfu g,=RTa:rur 3lWcR ~~. 'lTim m<l'iR , fa +iarqa, luq f@arr, a)ft #if, Ra la aa,if, { Rec#
: 11 ooo 1 qi]' c#l' \JJffi ~ I·D. . (i)_ . A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

; ·_r1.~Inistry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Bu1ldmg, Parliament Street, New
~- Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by firs~

proviso to sub-section (1) of Section-35 ibid: t

(ii) zuf m al gr # mm i ua ft zrR aan fa#t werm al r1 rear # m fclm'T 1-i-crwTR m
~1f 1ffi1 z;f wm ~ lWf lf, m fclm'T~m~ 1f 'EfIB <IB fa8lalaat ft aver a 'ITT 1ffi1 c#l' 1lfclxrr <ff
<ITTf'f ~ 'ITT I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country orterritory outside India of
on excisable material used in the manufacture of the goods which are exported to an country
or territory outside India.
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(a) mad are fat z znqr Ruff ml znrma Raffo ii sutr zea na mr q snit
gen Raz ma j it ad # ae fan#t lg ur re Raffa &j

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(ti) z4fa zrceas m gar fag farrdmars (in zur per mt) frrllfu" fclx:rr TTm lTTc1 if I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if saran l rarer ye # qrar a fg uit sq@l Ree mr-1 #t { ?sit ha ore uit zr err vi
frlwr cfi ~ ~. ~ cfi &RT i:nmf cIT "ffl,lf tR m me; if f@a atfenfu (i.2) 1998 'cJffi 109 &RT
~~ Tf\Z if I

(d) Credit of any ·duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ta war«a gens (3rfaa) Pura6ft, 2oo1 cfi friwr 9 cfi 3iafa Rafe wra in zgy--s j at ·mmif if, 0
)fa arr#gruf om? hf Rita a ftm #a pir? vi 3rft sr?gr 6t al-at ufii # rr
fr 3m4aa fan url lR@; 1 rer grar <. qr gargif siafa ear 35-z Raffa #t yrarr
cfi "fjWf rer--6 ala at mfr 'lfr mrTr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@a 3ma # rer usi icaz y arg sq u swa a gt at q) 2oo/- -cffR:r ':fTT'fR cB'r ~
3j uri iaa vang Gr a vnrar zt at 1 ooo/ - cBT -cffR:r 'lfl"ciR cBT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. Q-

tr zgea, #€tu snzr zea viara 3r@a; urznf@raw # ,R 3r)ea­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) alaUna zyea srf@nfz1 , 1944 cBT 'cJffi 35-fl'r/35-~ cfi 3RflTT[:-

Under Section 35B/_ 35E of CEA, 1944 an appeal lies to :-

a@fr 4Roa 2 («)a sag 3a # rarar #l 3rfla, or#hat a matye, ala
sql«a gr«a vi hara 3r@tar urn@raw (free) al 4a 2hftu 9fear, rsrarar i it20, q
#ea iRuza nurse, 3aft +r, 3W-IC:lisllcl-380016

\

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0--20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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• The appeal to the Appellate Tribunal shall be fileq in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall · be

,. accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively· in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zjq ~ 3imT i{ a per snrsii an rar sh & at v@ta pr sitar a fg #ha argr rja
ci1T fur ur atRey g rezr sha gg a#t fas far uat ffl xl ffl cfi ~ "lf~~ ~
znrznf@rut at ya 3f)a qrftatat ya mdaa fhut unlap
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) arz1rczr zKea 3rf@,fr 197o zrenr igi)er #t~-1 cfi 3iafa feufRa fh 3r Ur mraa zu
e mgr zrenRe,fa fvfzu nf@rant # 3imT Tf xl ~ cB1" ~ >lfu TR ~.6.50 trfr cJJT rllllllC'lll ~
feaz cu sir afe1

-0-~ One copy of application or 0.1.0. as the case may be, and the order of the adjournment
·authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) g cit if@rmi at Riata ar RlJ1TT al sit ft eznr 3naff f4an unar & sit v#tr ze,
ta saraa yea gi hara 3r4l4tu =nrznfrasr (ar4ff@f@) Pua, 1o82 #Rf ?]

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

-o-

(6) vlr zycea, #fr; qr«a yea vi hara 3r44ta mrf@raw (Rrebzc), cfi >lfu 3NIC1l"ma
aaczr #iar (Demand) gd is (Penalty) cJJT 10% qa smr sat 3fart ?& 1zraif, 3rf@rasaar pa sen 10

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

kc€tzr3qr ra 3tkarah3iria, nf@zar "a4crRtaia"Duty Demanded) -.:,

(i) (Section)~ 11D ~c=fITTi~uft1°;
(ii) fznarah.adzhf #ruf@;
(iii) hadaf@eriiafr6ha erfr.

e> zrguasmaria3r)' iigt ra smRtacei, 3r4)'Raea #fr ua gr scar feararr.'
C'\ C'\ .:, C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Ce_ntral Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the ce·nvat Credit Rules.

zr 3rear # uf arft n@rawr a mar si eres 3rzrar area a av Ralf@a pt a f ar erea a
10.ma r st n«t a« re am«m« re# 1o.marm""aaar,

,,,1:-,, "<"~RAL Gsri
In view of above, an appeal against this order shall lie befo~e th_e Trib~~a-lsi~:8-W~~\p

10% of the duty demanded where duty or duty and penalty are In dispute, ~r;19eF1alty7 wf.\f@
penalty alone is in dispute." !gt " ?#?5r, t),. -4C!>

," oo«8 .

/
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ORDER-IN-APPEAL.

M/s. Badal Chemical Ltd (Unit II) Plot No.123 & 124, Phase-1, GIDC,

Vatva, Ahmedabad, Gujarat, (for short - appellant") has filed this appeal against

Order-in-Original No.AC/13/Div-II/2017-18 dated 25.09.2018 (for short -impugned
order), passed by the Assistant Commissioner, Central GST, .,Division-II,

Ahmedabad-South (for short - 'adjudicating authority").

2. Briefly, the facts are that based on Revenue Para of CERA Audit for the

period from 2010-11 to 2013-14, a show cause notice dated 01.07.2015 was issued

to the appellant, alleging that they had availed CENVAT credit in respect of common

taxable services but had failed to maintain separate accounts as stipulated in Rule 6

of the CENAT Credit Rules, 2004. The notice further alleged that the appellant was

engaged in trading activity in addition to manufacturing goods falling under chapter

29 of Central Excise Tariff Act, 1985. The jurisdictional Assistant Commissioner,

vide order-in-original No.AC/15/Div.II/2015-16 dated 29.02.2016 decided the 0
aforementioned show cause notice, wherein he confirmed the demand of Rs .

4,

1,61,730/- along with interest and also imposed penalty under Rule 15(2) read with

Section 11AC (1)(e) of the Central Excise Act, 1944. Vide Order-in-Appeal No.AHM­

EXCUS-001-APP-064-2016-17 dated 27.02.2017, the Commissioner (Appeals) held

that the CENVAT credit demanded cannot be more than the CENVAT credit availed

and accordingly, he remanded the matter to the adjudicating authority for

determining the CENVAT credit availed by the appellant on such exempted service.

However, the adjudicating authority has again determined the duty of 6% of

trading activity ( exempted service) and confirmed the duty accordingly and also

imposed penalty under Rule 15(2) read with Section llAC of Central Excise Act,

1944, vide OIO No.AC/06/Div II/2017-18 dated 28.03.2018. The case was again

remanded by the Appellate Authority, vide OIA NO.AHM-EXCUS-APP-030-2018-19

dated 30.07.2018 with a specific direction to follow the decision Appellate Authority.

However, the adjudicating authority has again confirmed the demand with interest

and penalty on the ground that the appellant has failed to furnish the information

related to the Cenvat credit on the exempted goods.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

• The proceedings came up before the adjudicating authority as per directions

of the Commissioner (Appeals) order dated 27.02.2017/30.07.2018; that the

Commissioner (Appeals) has remanded the matter to the adjudicating

authority to determine the CENVAT credit availed on such exempted service

and held that the CENVAT credit demanded cannot be more than the CENVAT

credit availed. The adjudicating au!~~~~flot followed the said direction
I. o .• • 'i·-.. •. ,,4,, 9-?>> S '' '/f :;,'(·-·, ) ' ._v.· v~ ~
.o = a \· g e.. 'g· t ·-. J .,ex-.=/3

so..°\ "o.co ??
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and failed to determine the amount of CEI\JVAT credit on such exempted

service.
• The adjudicating authority has failed to consider the submissions made by
the appellant and thus the impugned order is in violation of principles of
natural justice; that the adjudicating authority having failed to under taken
any verification the facts that whether the appellant had taken any input
service credit of the services utilized in trading activity or both, the demand

confirmed is merely on the basis of presumption.

• No penalty is imposable.

4. Personal hearing in the matter was held on 11.12.2018. Shri N.K.Tiwari,
Consultant appeared for the same and reiterated the grounds of appeal. He further
pointed out that the directions of Commissioner (Appeals) order dated
27.02.2017/30.07.2018 was not carried out by the adjudicating authority.

0 5. I have carefully gone through the facts of the case, the appellant's grounds
of appeal and submissions made during the course of personal hearing. The issue to
be decided is whether the demand confirmed in terms of Rule 6 of CENVAT Credit
Rules, 2004 [for short-CCR] along with interest and penalty, is correct or otherwise.

6. I find that the issue involved in the matter has already been decided by the
Appellate Authority, vide OIA No. AHM-EXCUS-001-APP-064-2016-17 dated
27.02.2017 and OIA No.AHM-EXCUS-APP-030-2018-19 dated 30.07.2018, wherein
the matter was remanded to the adjudicating authority for re-determination of

>

f;';

CENVAT credit availed by the appellant on exempted service. In the said OIA, it has
been held that the demand of amount under Rule 6 is not more than the CENVAT
credit availed and such demand would clearly be against the spirit of reversal of
·CENVAT credit. The disputed issue in the matter has extensively discussed in the

said OIAs.

7. I find that this is the third time the instant issue is coming before me for
decision which is highly deplorable. Neither the adjudicating authority nor the
appellant had taken any keen positive attitude to finalize the matter. Vide the
impugned order, the adjudicating authority has stated that "in the absence of
information related to the Cenvat credit availed on the exempted service, the
recourse of the amount equal to the relevant rates of the value of trading activity or
the difference value of sale price and cost price is legitimate and lawful." The
appellant has contended before the adjudicating authority that "the entire detail

was worked out by the officers of CERA during the course of audit. The amount of
credit used both in dutiable as well as exempted products worked out by them
based on records audited. The details category wise was not provided to us. We
have been contending that no crejit~ble to trading activity was being taken

1>son, \
by us at the material time. In j7$%gefe@gels having been worked out by CERA

Audit are not available with us'~-!6- J~·. ....•·. \~ ~a %kjg. s'so,v? ·
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8. The facts on records reveal that the department has issued show cause

notice on the basis of observation raised by CERA Audit that the appellant had
e'

taken Cenvat credit on common inputs used for both dutiable goods and exempted

goods. In the said objection, it was contended that the appellant availed common

service tax credit for manufacturing and trading activity such as Banking service,

advertisement service, security service and Chartered Accounting service. As stated
.1

above, the appellant's contention is that no credit attributable to trading activity

was taken by them during the relevant period. However, they failed to furnish any

details in support of their above argument. If they really not availed any credit on

such services during the relevant period, as argued by them, it should have been

reflected in the records maintained by them and it is their responsible to produce

such records before the adjudicating authority. I find that the case was remanded

twice and specific direction was given to the appellant to produce such records,

supporting their argument. However, they failed to produce any records to show

that they had not availed any credit on services viz. Banking service, advertisement

service, securir.y service and Chartered accounting service and keeping the

arguments that they had not availed any credit. In the circumstances I.do not find 0
any substance in their argument and not tenable or acceptable. On [the contrary, I

find that the CERA Audit has taken the observation on the basis of scrutiny of

service tax records which clearly revealed that the appellant had availed common

service tax credit on such services.

~
Rs.2,30,302/- arrived as non-reversal of service tax credit attributable to trading

activity. In other words, the appellant is required to be reversed Rs.2,30,302/­

against service tax attributed to trading activity. However, I find that in the show

cause notice, the said amount was re-calculated as Rs.1,61,730/- [Rs.24,524/- for

period upto 07.04.2011 + Rs.1,37,06/- for subsequent period] and accordingly the

adjudicating authority has confirmed the demand. The said amount was calculated

under the relevant provisions of Rules prevailed at the relevant time. The

calculation is widely elaborated in the show cause notice/impugned order. In any

case, I find that the amount confirmed in the impugned order is less that the

amount determined by the Audit as service tax attributable to trading activities

during the relevant periods. Since the appellant has failed to furnish any alternative..

9. I further find that the appellant has submitted copy of CERA objection

along with the appeal memorandum, which contains details of catculation with

respect to non reversal of credit attributable to trading activity i.e exempted

service. According to the said details, the CERA has calculated the amount required

to be reversed on the basis of percentage of trading sell and service tax credit

availed during the relevant periods. According to their calculation an amount of

figures/information related to the Cenvat credit availed on the exempted service,

the appellant is required to be revers.ed-Cenvat credit amounting to RS.1,61,730/­

as Cenvat credit attributed to J'4~ices and I do not find any merit to

# %,/s - ­is so '
i4"" 3\ '{., ., ··. . . . . I,{~'? • - e• --.-6 ....
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,,,
interfere the confirmation ofsaid amount in the impugned order. Acordingly, I
uphold the demand with interest and penalty imposed.
s ·

9. In view of above discussion, I reject the appeal filed by the appellant. The

appeal stands disposed of in above terms.

Attested

>oo/wt
(Mohanan V.V)
Superintendent (Appeals)
Central GST, Ahmedabad

,ors.­.:,,
(3mar gi4)

rzgat (srftc«al)
Date : /12/2018
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0 By R.P.A.D
To

M/s. Boda! Chemical Ltd (Unit II)
Plot No.123 & 124, Phase-1,
GIDC, Vatva, Ahmedabad,
Gujarat

Copy to:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone . •"'
2. The Principal Commissioner, Central CGST, Ahmedabad-South.
3. The Deputy/Assistant Commissioner, Central GST, Division-II, Ahmedabad

South.
4. The Assistant Commissioner, System-Ahmedabad South

-5. Guard File.
' 6. P.A. File.




