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st Date : 31-12-2018 R &<t @ o Date of Issue
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Passed by Shri. Uma Shanker, Commissioner (Appeals)

q Arising out of Order-in-Original No. AC/13/DIV-11/2017-18 f=ia: 25.09.2018 issued by Assistant
Commissioner, Div-Il, Central Tax, Ahmedabad-South

g sfierat o1 AW vd war Name & Address of the Appellant / Respondent
Bodal Chemicals Ltd. U-Il
Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
ne may be against such order, to the appropriate authority in the following way :

ARG WYOR B FRE o
Revision application to Government of India :

(1) cbrmqe.cqlczrig;oma!ﬁﬁ'w1994@%%%WWW$W#@WW@W—W%HWW
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Q) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

“Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : ¢

(ii) IR A B EN D oA § o WA erar A 5 wrerR o1 I erEm § @ Rl wverR W g

- YUSMIR ¥ A o Ona Y AN ¥, W e WosHIR @1 wuer ¥ T8 98 el wre § ar Rl weerR A & 4l @ ik &

SRM g o

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory ouiside
India of on excisable material used in the manufacture of the goods which are exporied
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any -duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(a)

BET IeUTeT Yob AARITA, 1944 B IRT 3541 /358 B et —
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SHRRRET TREST 2 (1) & ¥ IAIY IFUR @ orenal B i, adidl & A # W Yo, B
SeTa Y T aTaR el e (Ree) ot uitem aEe difder, swHaere H a-20,
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. L
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The appeé! to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

. accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
" Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment

‘authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended.

3 3R W AMet $7 FEer B arel et @ iR ot e st fasar St 8 S | e,
BT SIET Yoob Ud Warehx rdieliy e (@il Frem, 1982 # FRka 81

Attention in invited to the rules covering these and other related matter contended in the

Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

AT gop, BRI SRS Yoo Td waraR ey e (Ree), & ufy adiel @ AW |
FeIe AT (Demand) UG &3 (Penalty) BT 10% T8 SHAT T ATward § | §Teliten, 3if&ehctsr qd STAT 10
HUE FUT g [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

| A FeTe; Yeeh 3R T T & Jicfiet, Lnfael gram "Shoed ST Hier"(Duty Demanded) -
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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10% of the duty demanded where duty or duty and penalty are in dispute
penalty alone is in dispute.”

In view of above, an appeal against this order shall lie before the Tr1b7n3| of fpaym\p-;o
r‘apenalty, whigte




V2(32)142/Ahd-South/2018-19

ORDER-IN-APPEAL . ¢

M/s. Bodal Chemical Ltd (Unit II) Plot No.123 & 124, Phase-1, GIDC,
Vatva, Ahmedabad, Gujarat, (for short - ‘appellant”) has filed this appeal against
Order-in-Original No.AC/13/Div-1I/2017-18 dated 25.09.2018 (for short ~impugned
order), passed by the Assistant Commissioner, Central GST, -Division-II,

Ahmedabad-South (for short - ‘adjudicating authority”).

2. Briefly, the facts are that based on Revenue Para of CERA Audit for the
period from 2010-11 to 2013-14, a show cause notice dated 01.07.2015 was issued
to the appellant, alleging that they had availed CENVAT credit in respect of common
taxable services but had failed to maintain separate accounts as stipulated in Rule 6
of the CENAT Credit Rules, 2004. The notice further alleged that the appellant was
engaged in trading activity in addition to manufacturing goods falling under chapter
29 of Central Excise Tariff Act, 1985. The jurisdictional Assistanf Commissioner,
vide order-in-original No.AC/15/Div.II/2015-16 dated 29.02.2016 decided the
aforementioned show cause notice, wherein he confirmed the demgnd of Rs.
1,61,730/- along with interest and also imposed penalty under Rule 15(2) read with
Section 11AC (1)(e) of the Central Excise Act, 1944. Vide Order-in-Appeal No.AHM-
EXCUS-001-APP-064-2016-17 dated 27.02.2017, the Commissioner (Appeals) held
that the CENVAT credit demanded cannot be more than the CENVAT credit availed
and accordingly, he remanded the matter to the adjudicating authority for
determining the CENVAT credit availed by the appellant on such exempted Service.
However, the adjudicating authority has again determined the duty of 6% of
trading activity (exempted service) and confirmed the duty accordingly and also
imposed penalty under Rule 15(2) read with Section 11AC of Central Excise Act,
1944, vide OIO No.AC/06/Div I11/2017-18 dated 28.03.2018. The case was again
remanded by the Appellate Authority, vide OIA No.AHM-EXCUS-APP-030-2018-19
dated 30.07.2018 with a specific direction to follow the decision Appellate Authority.
However, the adjudicating authority has again confirmed the demand with interest
and penalty on the ground that the appellant has failed to furnish the information

related to the Cenvat credit on the exempted goods.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

« The proceedings came up before the adjudicating authority as per directions
of the Commissioner (Appeals) order dated 27.02.2017/30.07.2018; that the
Commissioner (Appeals) has remanded the matter to the adjudicating
authority to determine the CENVAT credit availed on such exempted service
and held that the CENVAT credit demanded cannot be more than the CENVAT

credit availed. The adjudicating aut@ﬁ;ﬁ&aﬁ}mot followed the said direction
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and failed to determine the amount of CENVAT credit on sucl'l exempted
service. o
e The adjudicating authority has failed to consider the submissions made by
_the appellant and thus the impugned order is in violation of principles of
natural justice; that the adjudicating authority having failed to under taken
any verification the facts that whether the appellant had taken any input
service credit of the services utilized in trading activity or both, the demand
confirmed is merely on the basis of presumption.

e No penalty is imposable.

4, Personal hearing in the matter was held on 11.12.2018. Shri N.K.Tiwari,
Consultant appeared for the same and reiterated the grounds of appeal. He further
pointed out that the directions of Commissioner (Appeals) order dated
27.02.2017/30.07.2018 was not carried out by the adjudicating authority.

5. I have carefully gone through the facts of the case, the appellant’s grounds
of appeal and submissions made during the course of personal hearing. The issue to
be decided is whether the demand confirmed in terms of Rule 6 of CENVAT Credit

Rules, 2004 [for short-CCR] along with interest and penalty, is correct or otherwise.

6. I find that the issue involved in the matter has already been decided by the
Appellate Authority, vide OIA No. AHM-EXCUS-001-APP-064-2016-17 dated
27.02.2017 and OIA No.AHM-EXCUS-APP-030-2018-19 dated 30.07.2018, wherein
the matter was remanded to the adjudicating authority for re-determination of
CENVAT credit availed by the appellant on exempted service. In the saidmOIA, it has
been held that the demand of amount under Rule 6 is not more than the CENVAT

credit availed and such demand would clearly be against the spirit of reversal of

CENVAT credit. The disputed issue in the matter has extensively discussed in the

said OIAs.

7. I find that this is the third time the instant issue is coming before me for
decision which is highly deplorable. Neither the adjudicating authority nor the
appellant had taken any keen positive attitude to finalize the matter. Vide the
impugned order, the adjudicating authority has stated that “in the absence of
information related to the Cenvat credit availed on the exempted service, the
recourse of the amount equal to the relevant rates of the value of trading activity or
the difference value of sale price and cost price is legitimate and lawful." The
appellént has contended before the adjudicating authority that “the entire detail
was worked out by the officers of CERA during the course of audit. The amount of
credit used both in dutiable as well as exempted products worked out by them
bpased on records audited. The details category wise was not provided to us. We

have been contending that no credjt aﬁr—/bu b/e to trading activity was being taken

\

by us at the material time. In a Oca“Se f%\de%al‘é/s having been worked out by CERA
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8. The facts on records reveal that the department has issued show cause

notice on the basis of observation raised by CERA Audit that the appellant had

taken Cenvat credit on common inputs used for both dutiable goods and exempted

goods. In the said objection, it was contended that the appellant availed comrion

service tax credit for manufacturing and trading activity such as Banking service,

advertisement service, security service and Chartered Accounting service. As stated

above, the appellant’s contention is that no credit attributable to tradzing actiVity
was taken by them during the relevant period. However, they failed to furnish any
details in support of their above argument. If they really not availed any credit on
such services during the relevantvperiod, as argued by them, it should have been
reflected in the records maintained by them and it is their responsible to produce
such records before the adjudicating authority. I find that the case was remanded
twice and specific direction was given to the appellant to produce such records,
supporting their argument. However, they failed to produce any records to show
that they had not availed any credit on services viz. Banking service, advertisement
service, security service and Chartered accounting service and keeping the
arguments that they had not availed any credit. In the circumstances I do not find
any substance in their argument and not tenable or acceptable. On[the contrary, I
find that the CERA Audit has taken the observation on the basis of scrutiny of
service tax records which clearly revealed that the appellant had availed common

service tax credit on such services.

9. I further find that the appellant has submitted copy of CERA objection
along with the appeal memorandum, which contains details of caiculation with
respect to non reversal of credit attributable to trading activity i.e exempted
service. According to the said details, the CERA has calculated the amount required
to be reversed on the basis of percentage of trading sell and service tax credit
availed during the relevant periods. According -to their calculation an amount of
R<; 2,30,302/- arrived as non- -reversal of service tax credit attrlbutable to - trading
activity. In other words, the appellant is required to be reversed Rs.2,30,302/-
against service tax attributed to trading activity. However, I find that in the show
cause notice, the said amount was re-calculated as Rs.1,61,730/- [Rs.24,524/- for
period upto 07.04.2011 + Rs.1,37,06/- for subsequent period] and accordingly the
adjudicating authority has confirmed the demand. The said amount was calculated
under the relevant provisions of Rules prevailed at the relevant time. The
calculation is widely elaborated in the show cause notice/impugned order. In any
case, 1 find that the amount confirmed in the impugned order is less that the
amount determined by the Audit as service tax attributable to trading activities
during the relevant periods. Since the appellant has failed to furnish any alternative
figures/information related to the Cenvat credit availed on the exempted service,
the appellant is required to be reverfgcfl:Cenvat credit amounting to Rs.1,61,730/-
as Cenvat credit attributed to exemptedgserwces and I do not find any merit to

/—\
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uphold the demand with interest and penalty imposed.

9. In view of above discussion, I reject the appeal filed by the appellant. The
appeal stands disposed of in above terms. lM//,
zm\?"" —
(SHT Q=Y
s (srtedl)

Date: /12/2018

Attested

=l

(Mohanan V.V)
Superintendent (Appeals)
Central GST, Ahmedabad

To

By R.P.A.D - ‘
M/s. Bodal Chemical Ltd (Unit II)

Plot No.123 & 124, Phase-1,

GIDC, Vatva, Ahmedabad,

Gujarat

Copy to:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .

2. The Principal Commissioner, Central CGST, Ahmedabad-South.

3. The Deputy/Assistant Commissioner, Central GST, Division-II, Ahmedabad
South:

4. The Assistant Commissioner, System- Ahmedabad South
Guard File.

6 P.A. File.







